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The impact of agriculture on fresh waters: International Law perspective and Ukrainian experience.

Medvedieva Maryna

I’d like to make a short review of International Law and national Ukrainian law on the topic – the impact of agriculture on the environment, namely on the surface and ground waters.

Threats which agriculture poses for environment and which are subject to international legal regulation include: expanding farms which destroy forests and wetlands; soil erosion; the use of pesticides which damage ﬂora and fauna; and chemical run-off and consequential contamination of freshwater resources from excessive fertilizer use
. Agricultural practices are regulated by the rules of international law addressing the use of pesticides (Rotterdam Convention on the Prior Informed Consent Procedure For Certain Hazardous Chemicals And Pesticides In International Trade 1998, Stockholm convention on POPs 2001, FAO International Plant Protection Convention 1997), wastes (Basel Convention on the Transboundary Movement of Hazardous Wastes and their Disposal 1989), the protection of watercourses and sea (UN Convention on the Law of the Non-Navigational Uses of International Watercourses 1997, UNECE Convention of the Protection and Use of Transboundary Watercourses and International Lakes 1992, The 1999 Protocol on Water and Health to this Convention
,  UN Convention on the Law of the Sea 1982
), environmental assessment (UNECE Convention on EIA in transboundary context 1991
, Protocol on Strategic Environmental Assessment 2003
), the conservation of biodiversity (Convention on biodiversity 1992), including forests, combat climate change (UN Framework Convention on Climate Change 1992
 and the Kyoto Protocol 1997
), drought and desertiﬁcation  (the UN Convention to Combat Desertification in Those Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa 1994
),   the humane treatment of animals (European Convention for the Protection of Animals During International Transport, 1986, and Additional Protocol, 1979, European Convention for the Protection of Animals Kept for Farming Purposes, 1976), plant genetic resources (The FAO’s International Treaty on Plant Genetic Resources for Food and Agriculture 2001
), trade in agricultural products (the WTO Agreement on Agriculture 1994). Nevertheless, agriculture is not subject to a coordinated regime of legal obligations. There is no uniform international legal standards and rules concerning this issue. 

Today only non-binding instruments on the regulation of agricultural practices have been adopted by UNEP and the FAO. These address the use of environmental impact assessment on agricultural activities (FAO Comparative Legal Study on Environmental Impact Assessment and Agricultural Development, FAO Paper 2 (1982), FAO Guidelines on Integrated Coastal Area Management and Agriculture, Forestry and Fisheries 1998) and other environmental aspects of agricultural practices (FAO International Code of Conduct on the Distribution and Use of Pesticides 1985, UNEP Environmental Guidelines for the Formulation of National Soil Policies, No. 7 (1983); UNEP Environmental Guidelines for Agricultural Mechanization, No. 10 (1986); UNEP Environmental Guidelines for Agroforestry Projects, No. 11 (1986); UNEP Environmental Guidelines for Farming Systems Research, No. 12 (1986)). International Law protects waters and soils separately. By protecting soils IL implicitly also protects water resources, especially when we talk about such pollution source as agriculture. In Europe, the Committee of Ministers of the Council of Europe adopted the European Soil Charter 1972. Globally, the UN Food and Agriculture Organization proclaimed a World Soil Charter in 1981. The soil charters both contain non-binding guidelines for action and basic principles. They proclaim the responsibility of governments to develop land-use programs that include measures aimed at the best possible utilization of the land, ensuring long-term maintenance and improvement of its productivity, and avoiding losses of productive soil. The two charters focus on the need for land-use policies that create incentives for people to participate in soil conservation. These policies require technical, institutional and legal frameworks. In order to ensure optimum land use, a country’s land resources should be assessed in terms of their suitability at different levels of inputs for different types of land use, including agriculture, grazing and forestry. In 1992, the Council of Europe Committee of Ministers adopted Recommendation 92(8) on Soil Protection. It calls for action by governments of member states to combat soil loss, soil degradation, reduction of ecological habitats and species biodiversity, and for national surveys of soils to monitor changes
. The first international treaty exclusively dedicated to soil is Protocol of Application of the Convention in the Field of Soil Protection 1998 that was adopted to framework Convention on the Protection of the Alps 1991.  The Convention itself designates soil conservation as an objective, which it defines as "to reduce quantitative and qualitative soil damage, in particular by applying agricultural and forestry methods which do not harm the soil, through minimum interference with soil and land, control of erosion and the restriction of soil sealing." (Art.2(2)(d)). 
A. Kiss provides a short review into US – Mexican relations concerning water protection from different sources including agriculture which was somedays a main concern for two countries. Increased salinity of Colorado River waters
 led to disputes between the United States and Mexico for over thirty years before a 1973 agreement set water quality standards for the downstream water supply. But problems remained unresolved. The United States adhered to the Harmon Doctrine with regard to the Colorado River Basin (the doctrine of absolute sovereignty over the part of the watercourse situated on the territory of a state) until the 1944 Water Utilization Treaty quantified each nation's share of the Tijuana, Rio Grande and Colorado Rivers. The 1944 agreement failed to include any guarantees of water quality, although Article 3 provided that both nations "hereby agree to give preferential attention to the solution of all border sanitation problems."  The Treaty also provided a list of priority uses for the waters, with highest priority given to domestic and municipal uses, followed by agriculture and stock-raising, then electric power, other industrial uses, navigation, fishing, hunting. Minute 242 was adopted in 1973 as a "Permanent and Definitive Solution to the International Problem of the Salinity of the Colorado River." However, the agreement applies only to one aspect of water quality, salinity, and only to one water source, the Colorado. In 1983, the United States and Mexico adopted a new framework agreement to cooperate on border environmental issues.
What we have in Ukraine? Like in the USA Ukraine does not have any unified code of environmental law for farms or environmental concerns of agriculture. Our national legislation relating to the issue consists of such laws and legal acts: 
1) the Water Code 1995. It separates the two means of water use: the right of a general/common use (art. 47) and the right of a special use (art. 48-49). General use is conducted by citizens for their needs (swimming, sailing, sport fishing, taking water without additional and special devices or from wells) freely and without any permissions. Special use is a taking of water with the help of technical devices and facilities, the utilization of water and dumping the polluting substances into the water. Special use is for water supply of the people of a state, for economic and domestic, medical, rehabilitation, agricultural, industrial, transport, fishery and other state and public needs. Such use can be conducted only upon a special permission. Art. 65 provides additional guarantees for the protection of waters and environment during a special use: during the irrigation of agricultural lands users are obliged to take measures to prevent bogging, salinitation and pollution of these lands. The irrigation by sewage waters may be permitted by the Environmental Protection Ministry upon the agreement of the organs for the sanitary and veterinary control. Irrigation and discharge of drain waters into the surface waters can be made upon the permission for a special use. During the drying of agricultural lands measures must be taken to prevent land degradation and wind erosion and the worsening of conditions of water resources. Art. 70 places the discharge of sewage waters into surface waters under the condition that such a discharge meets the standards of permitted concentrations of pollutants. With the view to prevent freshwaters pollution agricultural facilities and farms as well as citizens have to observe legal rules on preservation, transportation and use of fertilizers, plant protection chemicals and other toxic substances (art. 103). When an agricultural facility deals with liquid wastes due attention must be paid for the preservation of ground waters (art. 105).  
2) the Law on environmental protection 1991. This law regulates, inter alia, the question of payments for environmental pollution including for breaking the limits for agricultural wastes discharge.   

3) the Nationwide program for the water management development till 2020. This document analyzes the key reasons of poor water policy in Ukraine, among which are the high level of the anthropogenic pressure on water objects, high level of water utilization by national economy’s branches, high level of pollutants discharge into freshwaters, the utilization of old technologies which don’t meet modern standards of ecological security, absence or insufficient capacity of cleansing facilities; non-observance of scientifically proved systems of agriculture; underdeveloped environmental standards concerning agriculture and water management, extremely high tillage and agricultural development of the country’s territories; lack of hard sanctions for water quality law violations, slow pace of the reform according to the integrated river-basin management principle
, under-financing of the reforms including measures of freshwaters protection, lack of measures providing climate change adaptation and mitigation in agriculture and water management; disrespect of nature preservation, reclamation, anti-erosion, environmentforming rules and methods; absence of legal and economic mechanisms which would stimulate development of ecologically safe technologies and water preservation (and in general, nature preservation) systems; lack of ecological knowledge and low ecological erudition among the country’s population. Ukraine needs deep reforms in water and agriculture management according to high international standards, including efficient technologies of utilization of agricultural wastes, development of effective systems for land melioration
, drainage systems, systems of irrigation and drying of lands, etc. The national Security and Defense Council of Ukraine adopted in 2009 its decision concerning the state of national water resources security and public drinking water supply in Ukraine that stresses the worsening conditions of water basins, irrational use of water resources, high risks of natural disasters which pose threats for national security.  In 1997 the National program for environmental rehabilitation and drinking water quality improvement in the Dnipro basin was adopted. 
4) the Nationwide program “Drinking Water” for 2006-2020. Protection and rational use of drinking water sources include the protection of drinking water facilities from the impact of animal and bird farms which pollute water.
5) the Law on pesticides and agrochemicals 1995. The Ministry for Agriculture is mandated to control the content of residual quantities of pesticides, agrochemicals and heavy metals used in agriculture in surface waters, on agricultural lands, in animal food and in agricultural products and raw materials. These hazardous substances are to be registered and certified. Under this Law the Commision on chemical management adopted the Order on state testing and registration of chemical, biological protection means, ferromones, plant growth regulators and fertilizers in Ukraine 1995. But there are no rules in Ukrainian legislation concerning detailed application of fertilizers in agriculture except those elaborated in the USSR (Sanitary rules of 1973 which are in force as for today), though they provide only technical requirements and standards instead of environmental ones. 

Ukraine faces the problem of mass use of agrochemicals and fertilizers in small farms (family farms) and by the ordinary people in rural area.
6) the Law on wastes 1998. This law regulates also wastes of animal origin – dead animals, wastes from products produced with animal feeds, except the products of metabolism used for organic nutrients production.

7) the Law on drinking water and water supply 2002, the Law on veterinary medicine 1992, the Law on sanitary and epidemiological public well being 1994, the Law on environmental expertise 1995, the Law on land protection 2003
 and the Law on state control of use and protection of land 2003. 
8) Criminal Code 2001 and Administrative Code 1984 contain provisions on criminal and administrative liability for different kinds of water legislation violations.

In the “Monitoring agri-trade policy” prepared by the European Commission in 2009 we can read: «Over 70% of Ukraine’s area is agricultural land (42 million hectares). More than half the agricultural land is highly “black land” (fertile)”. In this regard I’d like to stress that the Ukrainian fertile soils is more and more getting the status of a myth. Now our soils experience loss of fertility because of abandon of crop-rotation practices; increased planting of row crops (grain, sunflower, rapeseed) leave soil exposed for soil losses, planting of crop monocultures leads to lose of biodiversity, high erosion rates. As the Director of the Institute of soils and agrochemistry named after Sokolovsky Svyatoslav Balyuk told, now almost 10 ml hectares of agricultural lands can be viewed as degraded (it is about 20% of their total area). The content of humus is slowly but steadily lowering (today it’s 6-7% instead of legendary 10%). The proplem is that we use mostly mineral nutrients instead of organic ones (early animal farms gave 270 ml tones per year, today we have only 20 ml tones; between 1990 and 2000 the quantity of organic nutrients introduced into the land diminished from 8,6 to 0,7 tones per hectare). Recent trend in Ukrainian agriculture is the growing of rapeseeds to export for the biofuels production, and that practice of expanded growing makes Ukrainian soils damaged by erosion and degraded.  In 2009 the Law on preservation of soil fertility was adopted, but the rules on fines are to become effective only in 2012. 
There is no effective system of soils and water quality management in Ukraine.  We can read in “National Environmental Policy of Ukraine: assessment and development strategy” 2007 prepared by the Ministry for Environmental protection of Ukraine together with GEF and UNDP, that surface waters are very polluted, with the chief pollutants being poisonous chemicals, oil products, heavy metallic salts, phenols, and biogenic elements. The connection of surface water pollution with economic activity in the past 10-12 years breaks down as follows: 60-65% is due to industry; 16-20% to agriculture. 
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� The main aim of the Protocol is to protect human health and well being by better water management, including the protection of water ecosystems, and by preventing, controlling and reducing water-related diseases. The Parties shall, in particular, take all appropriate measures for the purpose of ensuring, inter alia, effective protection of water resources used as sources of drinking water, and their related water ecosystems, from pollution from such causes, as agriculture, industry and other discharges and emissions of hazardous substances. This shall aim at the effective reduction and elimination of discharges and emissions of substances judged to be hazardous to human health and water ecosystems; sufficient safeguards for human health against water-related disease arising from, inter alia, the use of sewage sludge in agriculture or aquaculture. Among the targets provided in art. 6 is the disposal or reuse of sewage sludge from collective systems of sanitation or other sanitation installations and the quality of waste water used for irrigation purposes, taking into account the Guidelines for the safe use of waste water and excreta in agriculture and aquaculture of the World Health Organization and the United Nations Environment Program;


� GESAMP (Joint Group of Experts on Scientiﬁc Aspects of Marine Environmental Protection comprised of IMO, FAO ICO, WHO, WMO, IAEA, UNEP, and UNESCO) in its reports on the State of the Marine Environment has identiﬁed several sources of marine pollution which include agriculture (the use of nitrates and phosphate), wide-scale forestry, and development activities that lead to increased mobilization of the soil. UNEP adopted Global programme of action for the protection of the marine environment from land-based activities in 1995 which names among the main sources of marine pollution, inter alia, POPs and among the propose target is to promote best environmental practice for pest control in agriculture and aquaculture. Actions, policies and measures of States within their national capacities should include: development of comprehensive national programmes of action for the reduction and/or elimination of emissions and discharges, and where applicable, remobilization from all significant sources of POPs, including targets and timetables and sector-specific measures for industry and agriculture; minimization of the release of nutrients by the use of best environmental practice (BEP) in agriculture and aquaculture operations; formulation and implementation of awareness and information campaigns for the adoption of appropriate agricultural techniques, including balanced fertilization and ecological agriculture, to minimize nutrient (добрива) losses from agricultural activities.


� Appendix I lists the activities demanding the conduct of EIA, among them is deforestation of large areas (for example for the agricultural areas).


� The SEA takes place at the level of policy formulation. SEA is applicable before a plan or a program is adopted or submitted to legislation. The 2003 protocol provides the sectors for which SEA smust be performed, which include, inter alia, agriculture, forestry, ﬁsheries, waste management, water management, and land use. 


� Article 4 “Commitments” obliges the Parties to promote and cooperate in the development, application and diffusion, including transfer, of technologies, practices and processes that control, reduce or prevent anthropogenic emissions of greenhouse gases not controlled by the Montreal Protocol in all relevant sectors, including the energy, transport, industry, agriculture, forestry and waste management sectors; cooperate in preparing for adaptation to the impacts of climate change; develop and elaborate appropriate and integrated plans for coastal zone management, water resources and agriculture, and for the protection and rehabilitation of areas, particularly in Africa, affected by drought and desertification, as well as floods. 


� Nitrous oxide widely used in agriculture is greenhouse gas included into Annex A of the Kyoto protocol. Furthermore, agriculture is listed in this Annex as sector/source category of those greenhouse gases whose emissions the Parties are obliged to cut down. 


� Section 3 “Supporting measures’’ in Art. 19 “Capacity building, education and public awareness” obliges the Parties to promote, as appropriate, capacity-building by adapting, where necessary, relevant environmentally sound


technology and traditional methods of agriculture and pastoralism to modern socio-economic conditions. Annex IV Regional Implementation for the Northern Mediterranean stresses the particular conditions of the Northern Mediterranean region which include, inter alia, (a) semi-arid climatic conditions affecting large areas, seasonal


droughts, very high rainfall variability and sudden and high-intensity rainfall; (b) poor and highly erodible soils, prone to develop surface crusts; crisis conditions in traditional agriculture with associated land abandonment and deterioration of soil and water conservation structures; (f) unsustainable exploitation of water resources leading to serious environmental damage, including chemical pollution, salinization and exhaustion of aquifers; and concentration of economic activity in coastal areas as a result of


urban growth, industrial activities, tourism and irrigated agriculture. 


� The obligations of the contracting parties include developing and maintaining appropriate policy and legal measures that promote sustainable use of plant genetic resources (Art. 6.1); these measures may include strengthening research to enhance and conserve biological diversity for the benefit of farmers, especially those who generate and use their own plant varieties and "apply ecological principles in maintaining soil fertility and in combating diseases, weeks and pests." (Art. 6.2(b))


� A. Kiss, D. Shelton. International environmental law. – Nairobi: UNEP, 2004.


� High concentrations of salt in downstream water supplies result from extensive irrigation.  When water is applied to a field, salts are leached from the soil and return through drainage water to water sources.


� Due to the aspirations of Ukraine to become the EU member we must adhere to the EU Water Directive 2000 which stipulates this principle and demands from EU candidates to take measures for river basins protection and improvement. As our rivers Poltva and Bug are connected with the rivers of the EU members (Polish Visla) Ukraine has to fulfill its obligations as a candidate for accession.


� Law on melioration 2000.


� This Law provides for agricultural efficient anti-erosion zoning of lands; the establishment of land protection standards and norms including the affordable levels of pollution, the quality of lands, the indices of land and soil  degradation, the protection of agricultural lands including soil fertility protection, protection during melioration, protection from hazardous substances, wastes, protection from erosion, protection during new technologies application, and establishes the land monitoring system. 
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