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The article provides some insight into the meaning and basic features of the precautionary principle in its application to agricultural biotechnology as well as into the status of the principle in international law. The author has analysed international conventions, declarations, national legal acts and judgements of international courts dealing with the precautionary principle. Legal discrepancies between WTO trade rules and the precautionary principle are also deeply examined with due regard to a recent WTO case “EU-Biotech”. Some attention is brought to Ukrainian practice in this field.  

The application of agricultural biotechnology and genetically modified organisms (GMOs) is full of contradictions: on one hand, they have potential benefits for humanity but, on the other hand, may cause irreversible negative effects on human, animal health and environment. Science is not yet able to give all answeres on questions as to the possible influence of biotechnology, and that’s why there is a constant debate in society concerning the safety of such new technologies. Potential benefits of GMOs are: sustainable agriculture, cultivation of plants resistant to herbicides, insects, various deseases, unfavourable climatic conditions and creation of products with imroved food quality. At the same time, a lot of concern appeared because of potential negative impacts of GMOs on human health, biological diversity and balance in nature (consequencies of gene flow from GM to non-GM species, possible toxicity, allergenicity and antibiotic resistibility). This can explain why in present absence of conclusive scientific data on the risks of GMOs some governments prefer to take precautionary action. However, the application of the precautionary principle (PP) itself remains unclear and controversial.   
Although there are differencies in wording, three core elements are present in all statements of the PP: if there is reason to believe that a technology or activity may result in harm and there is scientific uncertainty regarding the nature and extent of that harm, then meaures to anticipate and prevent harm are necessary and justifiable
. In case of GMOs precautionary measures may take such forms as bans on new GMOs or phasing out of existing GMOs, moratoria (temporary ban) on further development and commercialization of GMOs or conditional approvals with monitoring. Critics of the PP argue that it is used for the purpose of hidden trade protectionism, is irrational in scientific terms, lacks scientific background, lacks uniform interpretation and may lead to a loss of potential benefits. One of the principal criticisms of the precautionary principle is its indefiniteness: most international instruments develop their own unique language as the result of negotiation over the particular issue at hand
. There is no uniform understanding in international environmental law as to the level of perceived risk required to trigger precautionary action, the level of certainty required to justify precautionary action, furthermore, different treaties call for different action to be taken once the precautionary principle is activated
. Proponents of the PP argue that it is in absolute harmony with “sound science”, calls for more – not less – science and satisfies public demand for anticipatory and prudent measures in face of uncertainties agricultural biotechnology presents
. Some authors believe there is no contradiction between the PP and “sound science” (scientific risk assessment which requires clear scientific evidence) because the former requires, first of all, thorough scientific analysis of all risks and evaluation of uncertainties in scientific information and only than permits the use of precautionary actions in the absence of full scientific knowledge.   
The law traditionally assigns the burden of proof to the one making the accusation (principle “innocent until proven guilty”). One of the main features of the PP is shifting the burden of proof from those who argue that a new activity or technology is harmfull (opponents of agricultural biotechnology – public environmental organisations, consumers) to those who argue that it is safe (proponents of agricultural biotechnologies and GMOs). In transboundary context it means putting the burden of proof on an exporter (exporting state) of GMOs: he (it) has to prove that a GM product is safe for the environment and human or animal consumption.     


The first documented case of precaution took place in 1854 during a cholera epidemic in London when a local physician suspected an association between the drinking water from a public water pump and the outbreak of the disease. Although at that point no casual connection could be demonstrated, he was able to convince local authorities to close the pump. Thus, action took place before the cause-efect relationship for the damage had been fully elucidated to prevent harm
. It is generally recognised that the PP emerged from German environmental policy specific principle – Vorsorgeprinzip (foresight principle) envisaged in the 1974 Federal Emission Protection Act. By 1983 together with the cooperation principle and the polluter pays principle Vorsorgeprinzip had been firmly established as one of the fundamental principles of German environmental and health policy
. 

Formation and definition of the PP on international level began in the mid-1980s in the sphere of international environmental law. Today it is present in over 20 internnational treaties, protocols and declarations where it has different namings: precautionary principle, precautionary approach, the principle of precautionary action, precautionary measures, etc. It was first recognized in the World Charter for Nature (1982), though some reference to the principle was made during the North Sea Ministerial Conference on marine pollution held in 1970
. Then it was included into the Vienna convention for the protection of the ozone layer (1985) and the Montreal protocol on substances that deplete the ozone layer (1987). But only in 1992 the principle gained general recognition owing to the activities of the United Nations Conference on environment and development during the Earth Summit in Rio de Janeiro. It was incorporated into the main documents adopted on that Summit: the Rio declaration on environment and development (not legally binding), Agenda XXI (not legally binding), the Convention on biological diversity and the United Nations Framework convention on climate change. Since then it became the principle of international environmental law. Afterwards there were adopted various treaties and agreements recognizing or incorporating the PP. Among them are the Bamako Convention on the ban of import into Africa and the control of transboundary movement and management of hazardous wastes within Africa (1991), the Convention on the protection and use of transboundary watercourses and international lakes (1992), the Convention on the protection of the marine environment of the Baltic Sea area (1992), the Convention for the protection of the marine environment of the North-Atlantic (1992), the Kyoto protocol on climate change (1997), the Cartagena protocol on biosafety (2000), the Stockholm convention on persistent organic pollutants (2001), African convention on the conservation of nature and natural resources (2003). The Convention on international trade in endangered species (1973) at the Ninth Meeting of the Parties adopted a new listing criteria for endangered species resting primarily on the precautionary principle
.
For our research it is important to analyse the basic features of the PP in treaties regulating the sphere of biotechnology and genetically modified organisms or such interrelated fields like sustainable use of agriculture, conservation of biodiversity and ensurance of biosafety. Rio declaration on environment and development (1992) which also can be applied to certain dangerous activities in agricultural biotechnology states: “In order to protect the environment, the precautionary approach shall be widely applied by States according to their capabilities. Where there are threats of serious and irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation”
 (Principle 15). It shold be noted that this version of the principle is relatively “weak” as it is limited to threats of serious and irreversible damage, there is no explicit call for protective measures and obligations of states are moderated by cost-effectiveness and their different capabilities
. Convention on biological diversity (1992) which, among other things, regulates access to genetic resources (art.15), access to and transfer of biotechnology (art.16), and distribution of benefits resulting from the application of biotechnology (art.19) contains similar weak points of the principle: “where there is a threat of significant reduction or loss of biological diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or minimize such a threat”
 (Preamble para. 10). It is limited to threats of significant reduction or loss of biological diversity and there is no explicit call for protective measures. 

The objective of the Cartagena protocol on biosafety (CPB) adopted under Convention on biological diversity in 2000 is “to contribute to ensuring an adequate level of protection in safe transfer, handling and use of living modified organisms resulting from modern biotechnology that may have adverse effects on the conservation and sustainable use of biodiversity”
. The negotiations on CPB started in 1996 and turned out to be very contentious. One of the “sticking points” was whether GMO import bans and restrictions could be based on the PP. There formed two groups of states which had absolutely contrary positions: 1) the Like-Minded Group (developing countries) together with the European Union and 2) the Miami Group (the USA, Canada, Australia, Argentina and other biggest producers and exporters of GMOs). The former (especially the EU which stand was influenced by recent BSE and dioxin crises that had undermined citizens’ confidence in European food safety standards) demanded the inclusion of the PP into the text of the Protocol because, to their belief, risks posed by GMOs were still not fully understood and could be potentially irreversible
. The latter argued that potential risks from agricultural biotechnology were already known. That’s why all decisions should be based solely on science, and inclusion of the PP into the Protocol would give states an opportunity to adopt trade-restrictive protectionist measures inconsistent with WTO trade agreements. The PP was negotiated in a cluster with relationship clause (relationship between the CPB and WTO agreements) as it became increasingly difficult to discuss one without the other
. The Miami Group tried to subordinate the CPB and, consequently, the PP to WTO regulations. But there is now a statement in the Preamble’s text that CPB is not subordinate to other international agreements (including those of WTO).

CPB is believed to include the operationalisation of the PP for the first time. The principle is invoked in the Protocol in four provisions: in the Preamble, Articles 1, 10.6 and 11.8. The Preamble and Article 1 reaffirm the precautionary approach as it was reflected in principle 15 of Rio declaration. On the other hand, Articles 10.6 and 11.8 introduce much stronger version of the principle: “lack of scientific certainty due to insufficient relevant scientific information … regarding the extent of the potential adverse effects of a living modified organism on the conservation and sustainable use of biological diversity in the Party of import … shall not prevent that Party from taking a decision … with regard to the import of that organism … in order to avoid or minimize such potential adverse effects”
. It means that a government may restrict the import of GMOs intended for introduction into its environment and GMOs used for food, feed and processing even if potential risks are not identified. The threshold that triggers precautionary measures in these provisions of the CPB (“potential adverse effects”) is significantly lower than that of principle 15 of Rio declaration (“threat of serious or irreversible damage”) and Convention on biological diversity (“threat of significant reduction or loss of biological diversity”)
. From the above cited we can come to the conclusion that the definition of the PP given in Cartagena protocol on biosafety is much stronger than that provided in Rio declaration and Convention on biological diversity.     

One area of a hot debate is whether the PP is a principle or just an approach. Some national and international acts “prefer” a term “precautionary approach” rather than “precautionary principle” because the former allows more flexibility and the latter is always viewed as something very strong and of prohibitive nature.                        

Another disputable question is the status of the PP among international law principles. The most widespread opinions of international law scientists and lawyers are the following: PP is a principle of customary international law, PP is a principle of customary international environmental law, PP is a principle of international environmental law, PP is a one of the fundamental principles of international law, PP is a general principle of law, etc. Each of these concepts has its rights and wrongs. In order to be recognized as a rule of customary international law a norm or a principle must satisfy two conditions laid down in Article 38(1)(b) of the Statute of the International Court of Justice: there must be uniform and consistent state practice and subjective belief by states that a certain rule is international law – so called opinio juris sive necessitatis. Different authors observe that for now it is doubtful that the PP had met these conditions and had developed into customary international law in part due to the the fact that it is still subject to a great variety of interpretations and there is no common understanding on its application. 
On the other hand, some researchers believe that the PP became a principle of customary international law in a definite sector such as environment (for example, biosafety, straddling fish stocks or chemicals and pollutants management). It is out of doubt that the PP is a principle of international environmental law, the question is whether it is a principle of customary international law of environment. A non-binding international legal act such as declaration may become legally binding through acquiring the features of customary law. This can happen by its incorporation into domestic national legislation (that is an evidence of constant states' practice) or by the conclusion of subsequent treaties and agreements of obligatory character. For example, it is believed that some important declarations of universal international organizations approved by the UN main bodies’ resolutions are legally binding as customary law. It is the case with UNESCO Universal declaration on human rights (1948). Though the PP was first developed and recognized in legally non-binding universal international document - the Rio declaration on environment and development which is a codification of international environmental law principles – so called “soft law”, then it was incorporated into sectoral but legally binding international instruments (conventions and protocols) – so called “hard law”. Besides, as we’ll show below, different states have invoked the PP in their argumentation before international courts and many of them have incorporated it into national legislation. 

PP can’t be recognized as one of the fundamental principles of international law because their list is exhaustive: there are 10 principles contained in the Charter of the United Nations (1945), Declaration on principles of international law concerning friendly relations and cooperation among states in accordance with the Charter of the United Nations (1970) and Helsinki Final Act of the Conference on Security and Cooperation in Europe (1975). The truth is that the PP is going beyond the frames of international environmental law and is gradually expanding to other areas such as international health law. But this simple fact can’t make it one of the fundamental principles of international law. 
It is arguable whether the PP may be recognized as a general principle of law in the meaning of the Article 38(1)(c) of the Statute of the International Court of Justice. If we presume that it is a procedural, a technical principle and a logical rule common for both international and domestic law than it can be granted such a status. 

The PP stays very closely to other two principles of environmental law: the principle of prevention and the polluter-pays principle. But there is a significant difference between them: the polluter-pays principle addresses harms that have already happened and demands remedy for caused damage, the principle of prevention demands averting known risks and threats while the PP is aimed at anticipating and averting unknown risks and threats (as in case of GMOs).    

The practice of states which is reflected in their statements before international courts and tribunals, as well as the decisions of these courts and tribunals and opinions of individual judges, provide some insights into the status, meaning and effect of the PP
 in international law. There were two cases facing International Court of Justice which dealt with the issue: Gabcikovo-Nagymaros case (1997) and Nuclear tests case (1995). In Gabcikovo-Nagymaros case concerning the dispute between Hungary and Slovakia over water regulation on Danube dams Hungary argued that the PP imposed “an erga omnes obligation of prevention of damage …” and invoked Article 33 of the International Law Commission Draft Articles on the international responsibility of states, which permits countries to avoid an international duty if necessary to “safeguard an essential interest of the State against a grave and imminent peril”. The International Court of Justice agreed that Article 33 incorporated concepts of precaution but interpreted this doctrine narrowly, finding that a country could invoke the principle as a basis for terminating a treaty only if it could demonstrate “by credible scientific evidence that a real risk will materialize in the near future and is thus more than a possibility”
. The Court ruled that parties to the dispute should enter into additional agreement as to the Danube dams. In Nuclear tests case New Zeland relied on the PP describing it as “a very widely accepted and operative principle of international law”. France (appellee) responded that the PP status in international law was uncertain. Though no substantive decisions on the status of the principle were taken by the Court, there were several dissenting judges’ opinions which stated that the PP had become a “part of the international law of environment” and “might now be a principle of customary international law relating to environment”
. 


International Tribunal for the Law of the Sea also considered two cases in which parties’ arguments invoking PP were represented. Although the Tribunal didn’t decide on the status of the principle in international law, it made some implicit references like did International Court of Justice. In Southern Blue-Fin Tuna case (1999) Australia and New Zeland invoked the PP to support their claims against Japan. In its order the Tribunal expressed the view that parties should “act with prudence and caution” and that although there was “scientific uncertainty regarding measures to be taken to conserve the stock of southern bluefin tuna … measures should be taken as a matter of urgency to … avert further degradation”. However, as Judge Tullio Treves observed, the Tribunal didn’t take any position as to whether the principle was a binding principle of customary international law
. In MOX Plant case (2001) in its arguments against the United Kingdom Ireland insisted that PP reflected “a rule of general international law amongst European States” and had “the status of customary international law”
.  The Tribunal ordered the parties to cooperate and enter into consultations in trying to successfully resolve the dispute. 


Though the PP had been invoked several times before international judiciary organs, no international court or tribunal expressed explicit opinion regarding its status in international law. One may assert that the PP is a norm de lege ferenda – an emerging principle of customary international law or, in other words, a principle in the process of becoming customary international law. 


As for today, several trade-related aspects of the CPB and, in particular the PP in its application to trade in GMOs, remain uncertain. There is a discrepancy between the interpretation of the PP given in Articles 10, 11 of the CPB and Article 5.7 of the WTO Agreement on sanitary and phytosanitary measures (SPS Agreement). According to the SPS Agreement, “in cases where relevant scientific evidence is insufficient, a Member may provisionally adopt sanitary and phytosanitary measures on the basis of available pertinent information … In such circumstances, Members shall seek to obtain the additional information necessary for a more objective assessment of risk and review the sanitary and phytosanitary measures accordingly within a reasonable period of time”
 (italics added). According to the CPB, such trade-restrictive measures may be in force without time limits, since the importing country is not obliged to seek the information necessary to obtain scientific certainty
. Article 12 of the CPB allows the exporting country to request the importing country to review a decision it has taken on the grounds of the PP if a change in circumstances has occurred that may influence the outcome of the risk assessment upon which the decision was based, or additional relevant scientific or technical information has become available. But, unlike Article 5.7 of the SPS Agreement, Article 12 of the CPB obliges the importing country only to consider the request made by the exporter and give a justified reply within 90 days. So, this article gives an importer a wider discretion in maintaining its previous decision (ban on GMO import) through alleging the lack of scientific certainty, because it doesn’t provide a direct obligation to review the measure. This requirement for a review applies only to GMOs destined for intentional introduction into the environment of the importing country and doesn’t extend to GMOs for direct use as food or feed or for processing. 


Apart from being incorporated into WTO law (SPS Agreement) the PP also is being brought into WTO case law. WTO dispute settlement bodies – the Panel and the Appelate Body – have considered several cases dealing with the PP. In Hormones case (1998) the EU invoked the PP to justify its claim that it was entitled to impose an import ban on bovine meat and meat products produced in the USA with the help of growth gormones. The EU argued that the PP “is already … a general customary rule of international law or at least a general principle of law”
. In turn, the USA didn’t consider that the PP represented a principle of customary international law and stated that it “may be characterized as an approach – the content of which may vary from context to context”
. Canada expressed a view that the precautionary approach “has not yet become part of public international law” but considered it “as an emerging principle of international law, which may in the future crystallize into one of the ‘general principles of law recognized by civilized nations’ within the meaning of Article 38(1)(c) of the Statute of the International Court of Justice”
. In its report the Appelate Body concluded that “whether it [the PP] has been widely accepted by Members as a principle of general or customary international law appears less than clear” and “it is unnecessary, and probably imprudent, for the Appelate Body in this appeal to take a position on this important, but abstract, question”
. Like in the case with judgements of international courts (International Court of Justice and International Tribunal for the Law of the Sea), in Hormones case neither the Panel nor the Appelate Body of the WTO gave any interpretation as to the status of the PP in international law and in WTO law in particular. In Hormones case WTO bodies didn’t give any interpretation of Article 5.7 of the SPS Agreement, because the EU had not invoked it directly
.  It is Japan varietals case (1999) in which Article 5.7 was explicitly addressed and interpreted as setting out four cumulative requirements that must be met by a state in order to adopt and maintain a provisional SPS measure
. In Apples case (2003) the Appelate Body interpreted the first requirement of Article 5.7 – “where relevant scientific evidence is insufficient”
. 
The dispute we’d like to pay a special attention involves a challenge by the United States, Canada and Argentina against the regime for the approval of biotech products operated by the European Communities
. The complaining parties alleged that the application of these measures violated various provisions in the General Agreement on tariffs and trade, the SPS Agreement, the Agreement on technical barriers to trade, and the Agreement on agriculture. In particular, the complaining parties challenged three categories of EC measures: the alleged general EC moratorium on approvals of biotech products ("general EC moratorium"); various product-specific EC measures affecting the approval of specific biotech products ("product-specific EC measures"); and various EC member State safeguard measures prohibiting the import and/or marketing of specific biotech products (the "EC member State safeguard measures"). On May 20, 2003 the US, Argentina and Canada brought an action against the EU before WTO dispute settlement bodies. During consultations conducted on June, 19 the parties didn’t reach any consensus. On March, 4 the Panel was established in order to issue its final report which was adopted on November 21, 2006. The Panel found that the European Communities applied a general de facto moratorium on the approval of biotech products between June 1999 and August 2003. The Panel further found that, by applying this moratorium, the EU has acted inconsistently with its obligations under Annex C(1)(a), first clause, and Article 8 of the SPS Agreement because the de facto moratorium led to undue delays in the completion of EC approval procedures.  The Panel, however, found that the European Communities has not acted inconsistently with its obligations under other provisions raised by the complaining parties, including Articles 5.1, 5.5, 5.6, 2.2 or 2.3 of the SPS Agreement. With regard to the product-specific EC measures, the Panel found that the European Communities has acted inconsistently with its obligations under Annex C(1)(a), first clause, and Article 8 of the SPS Agreement in respect of the approval procedures concerning 24 out of 27 biotech products identified by the complaining parties because there were undue delays in the completion of the approval procedures for each of these products.  The Panel found, however, that the European Communities has not acted inconsistently with its obligations under any other provisions raised by the complaining parties, including Articles 5.1, 5.5 and 2.2 of the SPS Agreement , with regard to any of the products concerned. With regard to the EC member State safeguard measures, the Panel found that the European Communities acted inconsistently with its obligations under Articles 5.1 and 2.2 of the SPS Agreement with regard to all of the safeguard measures at issue, because these measures were not based on risk assessments satisfying the definition of the SPS Agreement and hence could be presumed to be maintained without sufficient scientific evidence.
The Panel made several conclusions on the theme of “science-precaution” relationship. To the EC-Biotech panel, scientific evidence is insufficient if a risk assessment has previously been performed that met the criteria of Article 5.1. Therefore, in cases of GMOs with existing risk assessments, a member's safeguard measure could never be approved under Article 5.7 if it failed to meet the criteria of Article 5.1. This relegates the use of Article 5.7 to the limited circumstances in which no previous risk assessment was possible
. The Panel concluded: “It appears to us from the Parties' arguments and other available materials that the legal debate over whether the precautionary principle constitutes a recognized principle of general or customary international law is still ongoing. Notably, there has, to date, been no authoritative decision by an international court or tribunal which recognizes the precautionary principle as a principle of general or customary international law … Since the legal status of the precautionary principle remains unsettled, like the Appellate Body before us, we consider that prudence suggests that we not attempt to resolve this complex issue, particularly if it is not necessary to do so. Our analysis below makes clear that for the purposes of disposing of the legal claims before us, we need not take a position on whether or not the precautionary principle is a recognized principle of general or customary international law. Therefore, we refrain from expressing a view on this issue”
. The Panel also concluded that in view of the fact that the Complaining Parties were not parties to the CBD and the CPB , the Panel was not required to take into account those documents in interpreting the multilateral WTO agreements at issue in that dispute. 
The EU-US dispute over trade in GMOs comes from more general conflict between rules of multinational environmental agreements, especially those containing trade-restrictive norms, and WTO trade rules. All legally binding agreements have equal status in international law but in WTO law there is a trend to subordinate environmental agreements to trade ones. Already there are many non-governmental organizations who oppose the WTO because they believe that it privileges trade over a healthy environment
. As mentioned above, the CPB recognizes its equal with WTO agreements status. But WTO dispute settlement bodies themselves decide which rules of international law to apply in a certain trade dispute. It is a general rule that all treaties have to be complied with simultaneously, i.g. multinational environmental agreements as well as WTO agreements have to be applied to trade in GMOs in such a way as to avoid protectionism and to safeguard biological, food safety and to protect the environment.    

The process of elaborating uniform international standards on GMO regulation is being complicated and impeded by the conflict between US and EU legislation in this sphere. EU legislation is based upon the PP, establishes strict rules for GMO approval, compulsory labelling, requirements for traceability and monitoring. On the contrary, US legislation is based upon the concept of substantial equivalence (familiarity) and establishes voluntary labelling of GMOs. Unlike the EU, the US doesn’t have any specific laws governing GMOs. According to the concept of substantial equivalence, a GM product which has been recognized substantial equivalent to already existing traditional and analogous counterparts need not undergo additional special regulation and is considered to be as safe as are the products produced by traditional methods. It is a concept absolutely contrary to the PP, since it allows marketing and commercialization of agricultural biotechnology products almost without any restrictions. On the other hand, the PP imposes considerable restrictions not only on trade in GMOs but also on their approval inside a state. The concept of substantial equivalence means that a GMO is assumed to be without any risk unless harm is scientifically proven and the PP – vice versa. 

The PP is deeply integrated into EU laws: Directive 2001/18 on the deliberate release into the inveronment of genetically modified organisms (Preamble recital 8, Articles 1, 4), Regulation 178/2002 laying down the general principles and requirements of food law, establishing the European Food Safety Authority and laying down procedures in matters of food safety (Article 7), Regulation  1946/2003 on transboundary movements of genetically modified organisms (Preamble recital 2, Article 1), Regulation 1830/2003 concerning the traceability and labeling of genetically modified organisms and the traceability of food and feed products produced from genetically modified organisms (Preamble recital 3), Regulation 1829/2003 on genetically modified food and feed (implicitly stems out of Preamble recital 9, Article 1). The EU moratorium on GMOs introduced in 1998 was based on the PP. The major shift in Directive 2001/18 compared to its predecessors (Directive 90/220 of the same name) is the explicit adoption of the PP as a guide, rather than or in addition to the concepts of familiarity or substantial equivalence
. Besides, the European Commission adopted a Communication on the precautionary principle (2000) with the aim to outline the EU approach to using the principle. Though there is no explicit definition of the PP, the Communication lists six main principles of its application: measures based on the PP should be proportional to the chosen level of protection, non-discriminatory in their application, consistent with similar measures already taken, based on an examination of the potential benefits and costs of action, subject to review in the light of new scientific data and capable of assigning responsibility for producing the scientific evidence. The Commission argues that the PP has become a “full-fledged and general principle of international law”
. The PP has been invoked several times before the European Court of Justice
 and it must be admitted that this judiciary institution pays more attention to its meaning and status than did international courts and tribunals. 

Although the US does not recognize the PP as a principle of any law (national or international) and has been opposed to its application on international arena, especially relating to the regulation of GMOs, nevertheless, some of its laws reflect the principle of the precautionary action: The National Environmental Policy Act, the Clean Water Act, the Occupational Safety and Health Act, the Pollution Prevention Act, the Endangered Species Act, etc. 
Some states have recognized the PP either in their domestic legislation or in case law. Such countries as Australia and New Zealand, Germany, Colombia, Costa Rica, Cameroon incorporated the PP into national environmental laws. Australia has a specific law on GMOs – Gene technology act (2000) where the PP is explicitly recognized. In 1992 Australia passed the Intergovernmental agreement on the environment which establishes the precautionary principle as one consideration that should inform policymaking and program implementation by governmental agencies. The Supreme Court of India considered the PP to be a part of the customary international law (Vellor Citizens Welfare Forum v. Union of India); the Pakistan Supreme Court has recognized the PP as an integral part of sustainable development (Ms. Shehla Zia and others v. Wapda); The British Columbia Court of Appeals recently found itself grappling with the precautionary principle in Western Canada Wilderness Committee v. British Columbia (Ministry of Forests, South Island Forest District)
.
Ukraine has signed and ratified the Cartagena protocol on biosafety and has recently implemented its core provisions by adopting the Law on state biosafety system during creation, testing, transportation and applied use of genetically modified organisms (2007), though there is no mention of the PP in that act. However, Ukrainian government (the Cabinet of Ministers) adopted the Decree No.308 on the Order of licencing of GMOs testing in the open system (2009) which is based on “the principle of precautionary measures” and specified the information needed for the conducting proper risk assessment. Such information must include, inter alia, the precautionary measures on the control, monitoring and utilization of wastes after the GMOs having been released into the environment. 
To summarize, we must admit that there are a lot of contradictions concerning the status of the PP in international law and its place in the regulation of agricultural biotechnology because of several reasons. First, it is the lack of uniform interpretation and definition of the PP provided in different international legal acts of binding and non-binding character. International courts and tribunals didn’t express their explicit view as to the meaning and status of the PP in international public law, furthermore, they tried to avoid this “abstract” and contradictory issue. There were some trends to call it the principle of customary international law. For now it is doutful that the PP had met conditions of Article 38(1)(b) of the Statute of the International Court of Justice. PP is neither one of the fundamental principles of international law nor a general principle of law. PP is a principle of international environmental law. It can be recognized as a principle of customary international environmental law. As Jaye Ellis put it, “The absence of authoritative recognition of the principle’s customary status, along with the ambiguous evidence of state practice, makes it difficult to decide the question, and the debate among international jurists continues”
.    
Second, there is a conflict between the PP and the substantial equivalence concept and between the PP and science-based risk-assessment in relation to the GMOs approval and commercialization. To our mind, the PP as well as the substantial equivalence concept should not be recognized as the only right choice for risk assessment procedure and should not be applied separately but in conjunction with scientific criteria of risk assessment.   

Third, contradictions between the PP and WTO trade rules remain unresolved. Such contradictions have very deep roots in a conflict between the protective measures of some trade-restrictive multilateral environmental agreements and liberalisation of international trade. 
The application of the PP and legal regulation of agricultural biotechnology are comparatively new phenomena in international law. That’s why it is difficult to adjust international law rules and existing principles to this problem. Some authors propose to elaborate new international agreements on GMOs, the PP and trade rules (because the CPB has a lot of shortcomings), but we think that international community needs more experience just on the “operationalisation” and practical implementation of the PP in international law and especially concerning agricultural biotechnology.
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